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(viii) granted any material increase in the <:ompensation or benefits of its
key employees other than increases in accordance with past practice not
exceeding 8% of the key employee's annual base compensation then in effect or
entered into any employment. change of control. retention or severance agreement
or arrangement with any of them;

(ix) contractually commined to make any capital expenditure for any
periods after the date hereof or additions to property. plant and equipment used in
its operations other than ordinary repairs and maintenance in excess of
$ I5.000,000 in the aggregate;

(x) laid ofT any significant number of its employees;

(xi) discontinued the offering of any material services or product;

(xii) incurred any material obligation or liability for the payment of
severance benefits:

(xiii) dec Jared. paid. or set aside for payment any dividend or other
distribution in respect of shares of its capital stock. membership interests or other
securities. or redeemed. purchased or othenvise acquired, directly or indirectly.
any shares of its capital stock. membership interests or other securities. or agreed
to do so: or

(xiv) entered into any agreement or made any commitment to do any of
the foregoing.

Section 5.10. Tax .'\1atters. Except as set forth in Schedule 5.10.

(a) (i) the Company and each of its Subsidiaries have filed when due all
material Tax Returns required by applicable law to be tiled with respect to the Company and
each of its Subsidiaries: (ii) all such Tax Returns were true. correct and complete in all material
respects as of the time of such filing: (iii) all material Taxes owed by the Company and each of
its Subsidiaries. if required to have been paid. have been paid (except for Taxes which are being
contested in good faith): and (iv) any liability of the Company or any of its Subsidiaries for
Taxes not yet due and payable. or which are being contested in good faith. has been provided for
on the financial statements ofthe Company in accordance with GAAP:

(b) there is no material action. suit. proceeding. investigation. audit or claim
no\\ pending with respect to the Company or any of its Subsidiaries in respect of any Tax. nor
has any material claim for additional Tax been asserted in writing by any taxing authority:

(c) since March 27. 2002. no claim has been made in writing by any taxing
authority in a jurisdiction where the Company or any of its Subsidiaries has not filed a Tax
Return that it is or may be subject to Tax by such jurisdiction:

(d) (i) there is no outstanding request for any extension of time for the
Company or any of its Subsidiaries to pay any Taxes or file any Tax Returns: (ii) there has been
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no waiver or extension of any applicable statute of limitations for the assessment or collection of
any Taxes of the Company or any of its Subsidiaries that is currently in force: (iii) the Federal
statute of limitations for tax years ofthe Company and its Subsidiaries has closed for all years
ending prior to January 1,2002: and (iv) neither the Company nor any of its Subsidiaries is a
party to or bound by any agreement, whether written or unwritten, providing for the payment of
Taxes, payment for Tax losses. entitlements to refunds or similar Tax matters;

(e) the Company and each of its Subsidiaries have withheld and paid all
material Taxes required to be withheld in connection with any amounts paid or owing to any
employee, creditor, independent contractor or other third party;

(I) the Company has not been a United States real property holding
corporation within the meaning of Section 897(c)(2) of the Code during the applicable period
specified in Section 897(c)( 1)(A)(ii) of the Code;

(g) neither the Company nor any of its Subsidiaries has distributed stock of
another Person. or has had its stock distributed by another Person, in a transaction that was
purported or intended to be governed in whole or in pa.1 by Section 355 or Section 361 of the
Code:

(h) there is no Lien, other than a Penniued Lien. affecting any of the assets,
properties or rights of the Company and its Subsidiaries that arose in connection with any failure
or alleged failure to pay any Tax:

(i) neither the Company nor any of its Subsidiaries (i) has been a member of
an affiliated group (w ithin the meaning of Code § 1504(a)) filing a consolidated Federal income
Tax Return (other than a group the common parent of which is the Company) or(ii) has any
liability for the Taxes of any Person (other than any of the Company and its Subsidiaries) under
Treasury Regulations § J.1502-6 (or any similar provision of state. local. or foreign law), as a
transferee or successor. by contract, or otherwise:

(i) the Company and its Subsidiaries have neither (i) made, changed or
revoked. or permitted to be made, changed or revoked. any material election or method of
accounting with respect to Taxes affecting or relating to the Company and its Subsidiaries. nor
(ii) entered into. or permitted to be entered into. any closing or other agreement or settlement
with respect to Taxes affecting or relating to the Company and its Subsidiaries: and

(k) neither the Company nor any of its Subsidiaries has taken or agreed to
take any action. or is aware of any fact or circumstance. that would prevent the Merger from
qualifying as a reorganization within the meaning of Section 368(a) of the Code.

Section 5.11. Absence of Undisclosed Liabilities. Except as set forth in
Schedule 5.11 or as created pursuant to the terms of this Agreement. neither of the Company or
any of its Subsidiaries has any material indebtedness or liability. absolute or contingent, known
or unknown. which is not shown or provided for on the lnterim Balance Sheet other than
liabilities as shall have been incurred or accrued in the ordinary course of business since March
31.2006 and other than obligations under Contracts. Except as shown in the Interim Balance
Sheet or in Schedule 5.11. neither of the Company or any of its Subsidiaries is directly or
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indirectly liable upon or with respect to (by discount. repurchase agreements or otherwise), or
obliged in any other way to provide funds in respect of, or to guarantee or assume, any debt,
obligation or dividend of any Person. except endorsements in the ordinary course of business in
connection with the deposit. in banks or other financial institutions, of items for collection.

Section 5.12. Companv Propertv.

(a) Schedule 5.12 contains a true and complete description of all real property
owned by the Company and its Subsidiaries (the "Owned Real Property") as of the date hereof.
The Company has made available to Parent copies of any title insurance policies (together with
copies of any documents of recorded listed as exceptions to title on such policies) currently
insuring each Owned Real Property and copies of the most recent surveys of the same. The
Company and its Subsidiaries have good and valid title to all of the Owned Real Property free
and clear of Liens other than Permined Liens.

(b) Schedule 5. I2 sets forth a list of all leases, licenses, permits, subleases and
occupancy agreements, together with all material amendments thereto, in which either of the
Company or its Subsidiaries has a leasehold interest or similar occupancy rights, whether as
lessor or Jessee. and (i) are material to the operation of the Company and its Subsidiaries, taken
as a whole. and (ii) involve payments by the Company or its Subsidiaries in excess of $250,000
per year (each, a "Lease" and collectively, the "Leases"; the property covered by Leases under
which either of the Company or its Subsidiaries is a lessee is referred to herein as the "Leased
Real Propertv"; the Leased Real Property. together with the Owned Real Property, collectively
being the "Companv Propertv"). Neither the Company nor any of its Subsidiaries is a party to
any Contract (other than a Lease) with the lessor of any of the Leased Real Properties, which
gives such lessor any right to terminate or adversely alter the terms of the Lease 10 which such
lessor is a party. The Company or its Subsidiaries enjoys peaceful and undisturbed possession
of, the Leased Real Property pursuant to the Leases. No option has been exercised under any of
such Leases. except options whose exercise has been evidenced by a wrinen document. a true,
complete and accurate copy of which has made available to Parent with the corresponding Lease.
Except as set forth in Schedule 5. I2. the transactions contemplated by this Agreement do not
require the consent or approval of the other party to the Leases.

(c) Since December 3 J. 2004. nO Lease has been modified or amended in
writing in any way materially adverse to the business of the Company and its Subsidiaries except
as set forth on Schedule 5.12 and no party to any Lease has given either of the Company or its
Subsidiaries wrinen notice of or. to the Knowledge of the Company. made a claim with respect
to any breach or default.

(d) Except as -set f011h in Schedule 5.12 and other than with respect to IRUs,
co-location. cross-connection. interconnection. entrance facilities or other rights incidental to the
provision of services established in the ordinary course of business. nOne of the Company
Property is subject to any option. lease. sublease. license or other agreement granting to any
Person or entity any right to the use. occupancy or enjoyment of such property or any portion
thereof or to obtain title 10 all or any portion of such property.
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(e) All material improvements, systems and fixtures on the Company Property
are in good operating condition and repair and generally are adequate and suitable in all material
respects for the present and continued use. operation and maintenance thereof as now used.
operated or maintained. All improvements on the Company PropeJ1y constructed by or on behalf
of the Company or any Subsidiary were constructed, to the Knowledge of the Company, in
compliance in all material respects with applicable laws, ordinances and regulations affecting
such Company Property.

Section 5.13. Assets of the Company and its Subsidiaries.

(a) The assets, properties and rights ofeach of the Company and its
Subsidiaries constitute all of the assets. properties and rights which are used in the operation their
business as currently conducted. Except as set forth on Schedule 5.13(a). there are no material
assets, properties, rights or interests of any kind or nature that either of the Company or any Qf its
Subsidiaries has been using, holding or operating in their business prior to the Closing that will
not be used, held or owned by each of the Company or its Subsidiaries immediately following
the Closing.

(b) Each of the Company and its Subsidiaries has good and marketable fee
simple title. free and clear of any Liens other than Permitted Liens, to, or a valid leasehold
interest under enforceable leases in. all of its material assets, properties and rights.

Section 5.14. Intellectual Property.

(a) The Company and its Subsidiaries own all right, title and interest in and
to. or have valid and enforceable licenses to use, all the Intellectual Property. and such
Intellectual Property represents all intellectual property rights necessary for the conduct of their
business as and where conducted on the date hereof and on the Closing. The Company and its
Subsidiaries are in compliance in all material respects with all licenses relating to the protection
of such of the Intellectual Property as it uses pursuant to license or other agreement, To the
Knowledge of the Company. there are no conflicts with or infringements of any Intellectual
Property by any third party. To the Knowledge of the Company. the conduct of the business of
the Company and its Subsidiaries does not conflict with. violate. misappropriate, misuse or
infringe any proprietary right of any third party. There is no claim, suit, action or proceeding
pending or. to the Knowledge of the Company. threatened against the Company or its
Subsidiaries: (i) alleging any such conflict, violation, misappropriation. misuse or infringement
with any third party's proprietary rights: or (ii) challenging the Company's or its Subsidiaries'
ownership or use of. or the validity or enforceability of any Intellectual Property.

(b) Schedule 5.14(b) sets forth a complete and {Ourrent Jist of all registrations,
applications or filings pertaining to the Intellectual Property CRe2istered Intellectual Propertv

OO

)

as of the date hereof and the owner of record. date of application or issuance. and relevant
jurisdiction as to each. Except as described in Schedule 5.14(b). all Registered Intellectual
Property is owned by the Company and/or its Subsidiaries. free and clear of all Liens other than
Pennined Liens. All Registered Intellectual Property is valid. subsisting. unexpired. and all
renewal fees and other maintenance fees that have fallen due on or prior to the Closing have been
paid. Except as listed in Schedule 5.14(b). there are no actions that must be taken or payments
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that must be made by the Company or its Subsidiaries within one hundred eighty (J 80) days of
the Closing that. if not taken or paid, will adversely affect the Intellectual Property or the right of
the Company or its Subsidiaries to use the same as and where used as of the effective date
hereof. Except as listed in Schedule 5.14(bl. no Registered Intellectual Property is the subject of
any proceeding before any governmental. registration or other authority in any jurisdiction,
including any office action or other form of preliminary or final refusal of registration. The
consummation of the transactions contemplated by this Agreement will not alter or impair any
Intellectual Property.

(c) Schedule 5.14(cl sets forth a complete list of all license agreements
pertaining to Intellectual Property as of the date hereof. except for agreements pertaining to
commercially available, off-the-shelf software. Except as set forth in Schedule 5.14(c). the
Company and its Subsidiaries are in compliance in all material respects with all agreements
pertaining to the lntellectual Property and are not under any obligation to pay royalties or other
payments in connection with any agreement. nor restricted from assigning its rights respecting
Intellectual Property nor will the Company or its Subsidiaries otherwise be, as a result of the
execution and delivery of this Agreement or the perf0ll11anCe of its obligations under this
Agreement. in breach of any agreement relating to the Intellectual Property. Neither the
Company nor its Subsidiaries is in material default of any such agreement.

(d) Except as set forth in Schedule 5.141d). neitherthe Company nor any of its
Subsidiaries has made any claim of a violation, inftingement. misuse or misappropriation by any
third part) (including any employee or former employee of the Company or its Subsidiaries) of
its rights to. or in connection with. any lntellectual Property, which claim is pending. Except as
set forth in Schedule 5.I4( dl. neither the Company nor any of its Subsidiaries has entered into
any agreement to indemnify any other Person against any charge of infringement of any
Intellectual Property. other than indemnification provisions contained in employment policies
and agreements. customer agreements. purchase orders or license agreements arising in the
ordinary course of business.

Section S.IS. Software.

(a) To the Knowledge of the Company. none of the operating and applications
computer soft\\ are programs and databases used by the Company and its Subsidiaries that are
material to the conduct of their business (collectively. the "Software"). nor any use thereof:
conflicts with. infringes upon or violates any intellectual property or other proprietary right of
any other Person and. no claim. suit. action or other proceeding with respect to any such
infringement or violation is pending. or 10 the Knowledge of the Company. threatened.

(b) The Company and its Subsidiaries have not purchased any material
amount of telecommunications equipment without procuring a software license for the imbedded
soft\\are in such equipment nor is the Company or its Subsidiaries subject to any claim for
failing 10 procure such a license.

Section S.l6. Licenses and Permits.
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(a) The Company and its Subsidiaries own or possess all right, title and
interest in and to each of their respective material licenses, permits, franchises, registrations,
authorizations and approvals issued or granted to any of the Company or its Subsidiaries by any
Governmental Entity (the "Licenses and Permits") and has taken all necessary action to maintain
such Licenses and Permits. Each License and Permit has been duly obtained, is valid and in fuJI
force and effect, and is not subject to any pending or, to the Knowledge of the Company,
threatened administrative or judicial proceeding to revoke, cancel, suspend or declare such
License and Permit invalid in any respect, The Licenses and Permits are sufficient and adequate
in all respects to permit the continued lawful conduct of the business of the Company and its
Subsidiaries, and none of the operations of the Company or its Subsidiaries are being conducted
in a manner that violates in any material respects any of the terms or conditions under which any
License and Permit was granted.

(b) The operations of the Company and its Subsidiaries are in compliance in
all material respects with the terms and conditions of the Communications Act of 1934, as
amended, applicable state law and the published rules, regulations. and policies promulgated by
any Governmental Entity, and neither the Company nor its Subsidiaries have done anything or
failed to do anything which reasonably could be expected to cause the loss of any License or
Permit.

(c) Other than those listed on Schedule 5.16, no petition, action, investigation,
notice of violation or apparent liability. notice of forfeiture. order to show cause, complaint or
proceeding seeking to revoke. reconsider the grant of. cancel, suspend, or modifY any ofthe
Licenses or Permits of the Company or its Subsidiaries is pending or, to the Knowledge of the
Company. threalened before any Governmental Entity. No notices have been received by and.
no claims have been filed against the Company or its Subsidiaries alleging a failure to hold any
requisite permits. regulatory approvals. licenses and other authorization.

Section 5.17. Compliance with Law. Except as set forth in Schedule 5.17. the
operations of the business of the Company and its Subsidiaries have been conducted in
accordance in all material respects with all applicable laws. regulations. orders and other
requirements of all Governmental Entities having jurisdiction over such entity and its assets.
properties and operations. Except as set fOlth in Schedule 5.17. since January 1,2005, none of
the Company or its Subsidiaries has received notice of any material violation (or any
investigation with respect thereto) of any such law. regulation. order or other legal requirement,
and none of the Company or its Subsidiaries is in default with respect to any order, writ,
judgment, award. injunction or decree of any national. state or local court or governmental or
regulatory authority or arbitrator, domestic or foreign. applicable to any of its assets. properties
or operations.

Section 5.18. Litigation. Except as set forth in Schedule 5.18. there are no
material claims. actions. suits. proceedings. subpoenas or. to the Knowledge of the Company.
imestigations (each. an "Action") pending or, to the Knowledge of the Company. threatened.
before any Governmental Entity. or before any arbitrator of any nature. brought by or against any
of the Company or its Subsidiaries or any of their officers. directors. members. managers.
employees. agents or Affiliates involving. affecting or relating to the Company or its
Subsidiaries. the assets. properties or rights of any of the Company and its Subsidiaries or the
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transactions contemplated by this Agreement. There is no material judgment, decree, injunction,
rule or order of any Governmental Entity or before any arbitrator of any nature outstanding, or to
the Knowledge of the Company. threatened, against eitl'er of the Company or its Subsidiaries.

Section 5.19. Contracts.

(a)
ofthe date hereof.

Schedule 5.19Ia) sets forth a complete and correct list of all Contracts as

(b) Each Contract is valid, binding and enforceable against the Company or its
Subsidiaries and, to the Knowledge of the Company, against the other parties thereto in
accordance with its terms. and in full force and effect. Each of the Company and its Subsidiaries
has performed all material obligations required to be performed by it to date under, and is not in
material default or delinquent in performance, status or any other respect (claimed or actual) in
connection with. any Contract. and no event has occurred which, with due notice or lapse of time
or both. would constitute such a default. To the Knowledge of the Company, no other party to
any Contract is in material default in respect thereof. and no event has occurred which, with due
notice or lapse of time or both. would constitute such a default. The Company has made
available to Parent or its representatives true and complete originals or copies of all the
Contracts.

(c) A "Contract" means any agreement. contract or commitment, oral or
written. to which either of the Company or any of its Subsidiaries is a palty or by which it or any
of its assets are bound constituting:

(i) one of the 25 largest (by revenue generated for the Company and
its Subsidiaries in 2005) contracts or agreements for (A) the sale, license{as
licensor) or lease (as lessor) by the Company or any of its Subsidiaries of
services. products. Intellectual Property rights or other assets to any third party or
(B) a contract or agreement relating to the sale. license or lease by the Company
or any of its Subsidiaries of any IRUs (the Contracts set forth in subsection (A)
and (B) collectively. the "Customer Contracts"):

(ii) a contract or agreement for the purchase, license{as licensee) or
lease (as lessee) by the Company or any of its Subsidiaries of services, materials.
products. personal property. supplies. Intellectual Property rights or other assets
from any supplier or vendor or for the furnishing of services to the Company or
any of its Subsidiaries reasonably expected to involve total payments in excess of
$2.000.000 in 2006 (the "Vendor Contracts"):

(iii) a peering agreement of the Company and its Subsidiaries:

(iv) a mortgage. indenture. security agreement. guaranty, pledge and
other agreement or instrument relating to the borrowing of money or extension of
credit (other than accounts receivable or accounts payable in the ordinary course
of business and consistent with past practice):
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(v) an emplo) ment. change of control, retention. severance or material
consulting agreement:

(vi) a joint venture. partnership or limited liability company agreement
with third parties:

(vii) a non-competition agreement or any other agreement or obligation
which purports to limit in any material respect (i) the manner in which. or the
localities in which, the business of the Company or its Subsidiaries may be
conducted or (ii) the ability of either of the Company or its Subsidiaries to provide
any type of service presently conducted by the Company or its Subsidiaries:

(viii) an agreement containing any ex<;]usivity clause, most·favored
nations clause. benchmarking clause or marked-to-market pricing provision;

(ix) a Lease:

(x) an agreement limiting or restricting the ability of either of the
Company or its Subsidiaries to make distributions or declare or pay dividends in
respect of its capital stock or membership interests, as the case may be;

(xi) an agreement requiring capital expenditures in excess of
$ LOOO.OOO: or

(xii) any other material agreement not in the ordinary course of the
business of the Company and its Subsidiaries.

(d) All of the peering arrangements or agreements of the Company and its
Subsidiaries are terminable by the Company or its Subsidiaries on 90 days' prior notice without
liability or obligation to the Company or its Subsidiaries.

Section 5.20. Emplone Plans.

(a) Schedule 5.20(a) sets forth: (i) all "employee benefit plans", as defined in
Section 3(3) of ERISA. and all other material employee benefit programs. poli-cies. arrangements
or payroll practices. including. without limitation, any such programs. policies, arrangements or
payroll practices providing se\·erance pay. sick leave. vacation pay. salary continuation for
disability. retirement benefits. deferred compensation. bonus pay, incentive pay, stock options,
hospitalization insurance. medical insurance. life insurance. cafeteria benefits. dependent care
reimbursements. prepaid legal benefits. scholarships or tuition reimbursements. maintained by
the Company or any of its Subsidiaries or to which the Company or any of its Subsidiaries is
obligated 10 contribute thereunder for current or former employees the Company and its
Subsidiaries (the "Emplovee Benefit Plans"). and (ii) all "employee pension plans". as defined in
Section 3(2) of ERISA. maintained or sponsored by the Company or any trade or business
(w hether or not incorporated) which is or since the effective date of the reorganization
contemplated by the Modified Third Amended Joint Plan of Reorganization dated as of April 7.
2004 (the "Plan Effective Date") has been under control or treated as a single employer with the
Company under Section 4 J4(b). (c). (m). or (0) of the Code (an "ERI SA Affiliate") OriO which
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the Company or any ERJSA Affiliate has contributed or has since the Plan Effective Date been
obligated to contribute thereunder (the "Pension Plans").

(b) True. correct and complete copies of the following documents, with
respect to each of the Employee Benefit Plans and Pension Plans, have been made available to
Parent, to the extent applicable: (i) all plans and related trust documents, and amendments
thereto: (ii) Forms 5500 filed for the three most recent plan years: (iii) the most recent IRS
determination 1ener: (iv) the most recent summary plan descriptions, annual reports and material
modifications: (v) the most recent actuarial report, ifany; and (vi) wrinen descriptions of all non
wrinen agreements relating to the Employee Benefit Plans.

(c) None of the Employee Benefit Plans or Pension Plans is a multiemployer
plan. as defined in Section 3(37) ofERJSA ("Multiemplover Plan") or subject to Title IV of
ERI SA or Section 4 J2 of the Code.

(d) Each Pension Plan that is intended to qualify under Section 4Ql of the
Code and the trust maintained pursuant thereto is exempt from federal income taxation under
Section 501 of the Code. and to the Knowledge of the Company, nothing has occurred with
respect to the operation of any such Pension Plan that would reasonably be expected to cause the
loss of such qualification or exemption or the imposition of any material liability, penalty or tax
under ERISA or the Code.

(e) All contributions (including all employer contributions and employee
salary reduction contributions) and all premiums required 10 have been paid under any of the
Employee Benefit Plans or Pension Plans or by law (without regard to any waivers granted under
Section 412 of the Code) to any funds or trusts established thereunder or in connection therewith
have been made by the due date thereof (including any valid extension).

(f) To the Knowledge of the Company. there has been no material violation
of ERISA or the Code with respect to the filing of applicable reports. documents and notices
regarding the Employee Benefit Plans with the Secretary of Labor or the Secretary of the
Treasury or the furnishing of required reports, documents or notices to the participants or
beneficiaries of the Employee Benefit Plans.

(g) Except as set forth on Schedule 5.20Ig).there are no pending actions,
claims or lawsuits which have been asserted or instituted against the Employee Benefit Plans, the
assets of any of the trusts under such plans or the plan sponsor or the plan administrator, or
against any fiduciary of the Employee Benefit Plans with respect to the operation or
administration of such plans or the investment of plan assets (other than routine benefit claims),
nor does the Company have Knowledge of facts which could form the basis for any such claim
or lawsuit, No Employee Benefit Plan has been the subject of an audit, investigation or
examination by any Governmental Entity to the Knowledge of the Company.

(h) The Employee Benefit Plans have been maintained. in all material
respects. in accordance with their terms and with all provisions of ERISA and the Code
(including rules and regulations thereunder) and other applicable federal and state laws and
regulations. None of the Company. its Subsidiaries. or. to the Knowledge of the Company. any
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"party in interest"' or "disqualified person" with respect to the Employee Benefit Plans has
engaged in a non·exempt "prohibited transaction" within the meaning of Section 406 of ERISA
or 4975 of the Code pursuant to which the tax or penalty could be material. Except as set forth
on Schedule 5.20(h). no stock or other security issued by the Company or any Affiliate forms or
has formed a part of the assets of any Employee Benefit Plan.

(i) Except as set forth on Schedule 5.20(i) hereto. none of the Employee
Benefit Plans provide retiree life or retiree health benefits except as may be required under
COBRA or any similar state or local law.

(j) Except as set forth on Schedule 5.20m hereto, neither the execution and
delivery of this Agreement nor the consummation of the transactions contemplated hereby will,
either alone or together with the occurrence of subsequent events (i) increase any benefits
otherwise payable under any Employee Benefit Plan; (ii) result in the acceleration of the time of
payment or vesting of any benefits under any Employee Benefit Plan or Contract to any
employee: or (iii) fail to be deductible by reason of Section 280G of the Code.

(k) No Contract. Employee Benefit Plan, warrant or other compensatory or
equity·based arrangement with any employee. officer or director of the Company contains any
provision requiring the Company to pay on behalf of, or othenvise reimburse, any such
individual for any income or excise taxes due by such individual upon payment of any benefits
by the Company. other than any such obligations as required by applicable laws or regulations.

(I) This Section 5.20 shall constitute the sole and exclusive representation and
warranty regarding ERJ SA, Employee Benefit Plans, MultiemplQyer Plans and Pension Plans.

Section 5.21. Insurance. Schedule 5.2 I lists the material surety bonds, fidelity
bonds as well as the insurance companies. policy numbers. aggregate coverage amount and type,
and deductibles of all policies of title. liability. fire. casualty, business interruption, workers'
compensation and other forms of insurance insuring each of the Company and its Subsidiaries
and their assets. properties and operations. The Company has made available a true. complete
and accurate copy of all such policies and bonds to Parent. Except as set forth in Schedule 5.21,
all such policies and bonds are in full force and effect. None of the Company or its Subsidiaries
is in material default under any provisions of any such policy of insurance nor has any ohhe
Company or its Subsidiaries received notice of cancellation of or cancelled any such insurance.
For all material claims made under such policies and bonds, the Company and its Subsidiaries
have timely complied with any applicable notice provisions.

Scction 5.22. Transactions with Dircctors, Officers, Managers. and
Affiliates. Except as set forth in Schedule 5.22. none of the Company or its Subsidiaries is a
party to any agreement or arrangement with any of the directors. officers. managers. members.
partners or stockholders of the Company or its Subsidiaries or. to the Knowledge of the
Company. any Affiliate (other than the Company or any of its Subsidiaries) or family member of
any of the foregoing under which it: (i) leases an: real or personal property (either to or from
such Person): (ii) licenses technology (either to or /Tom such Person): (iii) is obligated to
purchase an: tangible or intangible asset Irom or sell such asset to such Person: (iv) purchases
products or sen· ices from such Person: (v) pa: s or receives commissions. rebates or other

27



DetinitiveAgreement(AsSigned)30 4 06.doc

payments: (vi) lends or borrows money or (vii) provides or receives any other material benefit.
To the Knowledge of the Company, since the Plan Effective Date, none of the directors, officers,
managers, members or stockholders of the Company or its Subsidiaries, or any family member of
any of such Persons, has been a director, officer, manager or member of, or has had any direct or
indirect interest in, any Person which during such period has been a customer of the Company or
its Subsidiaries or has competed with or been engaged in any business of the kind being
conducted by the Company and its Subsidiaries, No Affiliate of the Company and its
Subsidiaries (other than the Company and its Subsidiaries) owns or has any rights in or to any of
the assets, properties or rights used by the Company and its Subsidiaries in the ordinary course of
their businesses,

Section 5.23, Suppliers and Customers,

(a) Schedule 5.23(a) sets forth a list of the top twenty-five (25) suppliers, by
dollar amount paid by the Company and its Subsidiaries (taken together), for the fiscal year of
the Company ended December 31. 2005. from whom the Company or any of its Subsidiaries has
purchased goods and/or services. No such supplier has expressed in writing or verbally to the
Company or any of its Subsidiaries its intention to cancel or otherwise terminate or materially
reduce or modiry its relationship with the Company or any of its Subsidiaries.

(b) Schedule 5.23(b) sets fOlth a list of the top twenty-five (25) customers, by
revenue derived by the Company and its Subsidiaries (taken together), for the fiscal year of the
Company ended December 31. 2005, to whom the Company or any of its Subsidiaries has sold
goods and/or services. To the Knowledge of the Company. no such <:ustomer has expressed in
\\ riting or verbally to the Company or any of its Subsidiaries its intention to cancel or otherwise
terminate or materially reduce or modify its relationship with the Company or any of its
Subsidiaries.

Section 5.24. I_abor l\latters.

(a) Except as set fonh in Schedule 5.24(a): (i) neither the Company nor any
of its Subsidiaries is a pany to any outstanding employment agreements or contracts with
officers. managers or employees of either of the Company or its Subsidiaries that are not
terminable at will: (ii) neither the Company nor any of its Subsidiaries is a palty to any
agreement. policy or practice that requires it to pay termination. change of control or severance
pay to salaried. non-exempt or hourly employees of such company (other than as required by
law): (iii) neither the Company nor any of its Subsidiaries is a party to any collective bargaining
agreement or other labor union contract applicable to its employees nor does the Company have
Knowledge of any activities or proceedings of any labor union to organize any such employees
since the Plan Effective Date: and (iv) neither the Company nor any of its Subsidiaries is a party
to any material consulting agreements with any Person providing services to the Company or any
of its Subsidiaries.

(b) Except as set forth in Schedule 5.24(b): (i) each of the Company and its
Subsidiaries is in compliance in all material respects with all applicable laws relating to
employment and employment practices. the classification of employees. wages, hours. collective
bargaining. unla\\ ful discrimination. civil rights. safety and health. workers' compensation and
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tenns and conditions of employment; (ii) there are no charges with respect to or relating to either
of the Company or its Subsidiaries pending or, to the Knowledge of the Company, threatened
before the Equal Employment Opportunity Commission or any state, local or foreign agency
responsible for the prevention of unlawful employment practices; and (iii) since the Plan
Effective Date, neither the Company nor any of its Subsidiaries has received any notice from any
national, state, local or foreign agency responsible for the enforcement of labor or employment
laws of an intention to conduct an investigation of either of the Company or its Subsidiaries and
no such investigation is in progress,

(c) Since the Plan Effective Date, and except as set forth on Schedule 5.24Ic),
there has been no "mass layoff' or "plant closing" as defined by the Worker Adjustment and
Retraining Notification Act or any similar state or local "plant closing" law ("WARN") with
respect to the current or former employees of the Company or its Subsidiaries,

(d) Except as set forth on Schedule 5.24Id), neither the Company nor any of
its Subsidiaries has any severance plan or severance obligation with respect to its employees,

Section 5,25, Environmental Matters.

(a) Each of the Company and its Subsidiaries is, and has been, prior to that
date was, in compliance in all material respects with all applicable laws, regulations, common
law and other requirements of governmental or regulatory authorities relating to pollution, to the
protection of the environment or to natural resources ("Environmental Laws') Each of the
Company and its Subsidiaries has in effect all material licenses. permits and other authorizations
required under all Environmental Laws and is in compliance in all material respects with all such
licenses. permits and authorizations.

(b) The Company and its Subsidiaries have not received any notice of
violation or potential liability under any Environmental Laws from any Person or any
Governmental Entity inquiry. request for information. or demand letter under any Environmental
Law relating to operations or properties of the Company or its Subsidiaries which would be
reasonably expected to result in the Company or any of its Subsidiaries incurring material
liability under Environmental Laws. None of the Company or its Subsidiaries is subject to any
orders arising under Environmental Laws nor are there any administrative. civil or criminal
actions. suits. proceedings or investigations pending or, to the Knowledge of the Company,
threatened. against the Company or its Subsidiaries under any Environmental Law which would
reasonably be expected to result in the Company or any of its Subsidiaries incUlTing material
liability under Environmental Laws. None of the Company or its Subsidiaries has entered into
any agreement pursuant to which the Company or its Subsidiaries has assumed or will assume
any liability under Environmental Laws. including without limitation. any obligation for costs of
remediation. of any other Person.

(c) To the Knowledge of the Company. there has been no release or
threatened release of a hazardous substance. hazardous waste. contaminant. pollutant. toxic
substance or petroleum and its fractions. the presence of which requires investigation or
remediation under any applicable Environmental Law. ('"Hazardous Material"). on. at or beneath
any of the Company Property or other properties currently or previously owned or operated by
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the Company or its Subsidiaries or any surface waters or groundwater's thereon or thereunder
which requires any material disclosure, investigation, cleanup, remediation, monitoring,
abatement. deed or use restriction by the Company, or which would be expected to give rise to
any other material liability or damages to the Company or its Subsidiaries under any
Environmental Laws.

(d) None of the Company or its Subsidiaries has arranged for the disposal of
any Hazardous Material, or transported any Hazardous Material, in a manner that has given, or
reasonably would be expected to give, rise to any material liability lor any damages or costs of
remed iation.

(e) The Company has made available to Parent copies of all environmental
studies. investigations. reports or assessments concerning the Company, its Subsidiaries, the
Company Property and any owned real property currently or previously owned or operated by
the Company or its Subsidiaries.

(I) This Section 5.25 shall constitute the sole and exclusive representations
and warranties regarding Environmental Laws. Hazardous Materials and environmental matters.

Section 5.26. No Brol'ers. No broker. finder or similar intermediary has acted
for or on behalf of, or is entitled to any broker's, finder's or similar fee or other commission from
the Company or its Subsidiaries in connection with this Agreement or the transactions
contemplated hereby other than Merrill Lynch, Pierce. Fenner & Smith Incorporated and
Houlihan. Lokey. Howard & Zukin, Inc ("HLHr). The Company has delivered a letter to
Parent from each such financial advisor setting forth its fees and expenses in connection with the
transactions contemplated by this Agreement.

Section 5.27. }\'etwork Operations.

(a) Except as set f0l1h on Schedule 5.27(a1 the network of the Company and
its Subsidiaries. taken as a whole. is in good working condition and is without any material
defects for purposes of operating the business of the Company and its Subsidiaries as operated
by the Company and its Subsidiaries.

(b) Company and its Subsidiaries have good and valid title to approximately
6.943 route-miles and approximately 555.773 fiber-miles of fiber in each of the metropolitan
areas set forth on Schedule 5.27(b1. and have indefeasible rights to use (or lease) approximately
4.919 route-miles and approximately 108.820 fiber-miles of fiber in each of the metropoJitan
areas set forth on Schedule 5.27(b1.

(c) Company and its Subsidiaries have good and valid title to approximately
739 route-miles and approximately 14.327 fiber-miles of fiber between the city pairs set forth on
Schedule 5.27(c1. and have indefeasible rights to use approximately 9.937 route-miles (including
72 route-miles leased from Sunesys) and approximately 7D.161 fiber-miles of fiber (including
288 fiber-miles leased from Sunes~ s) between the city pairs set forth on Schedule 5.27(c1
(including the names of the respective tiber vendors).
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(d) The Company and its Subsidiaries have good and valid title to the
switches listed on Schedule 5.27(dl and that each such switch is in good operating condition and
repair, tree fi'om all material defects. subject only to normal wear and tear.

Section 5.28. State Takeover Statutes. The Board of Directors of the Company
has taken all action necessary to ensure that any restrictions on business combinations contained
in the DGCL, including Section 203 of the DGCL, will not apply to the Merger and the other
transactions contemplated by this Agreement. No other "fair price", "moratorium", "control
share acquisition" or other similar anti-takeover statute or regulation or any anti-takeover
provision in the Company's Organizational Documents is, or at the Effective Date will be,
applicable to the Company. the Company Common Stock, the Merger or the other transactions
contemplated by this Agreement.

Section 5.29. Opinion of Financial Advisor. The Board of Directors of the
Company has received the opinion ofHLHZ, dated as of the date hereof, to the effect that, as of
such date. the Aggregate Merger Consideration to be received by the holders of the Company
Capital Stock and holders of Company Warrants pursuant to the Merger is fair from a financial
point of view to the holders of such capital stock. A written copy of such opinion has been
delivered to Parent. HLHZ is an "lndependent Financial Expen" as defined in that certain
Warrant Agreement. dated as of April 8. 2004, between the Company and Wells Fargo Bank,
N.A .• as warrant agent.

Section 5.30. BankruptCY Claims. Other than as set folth on Schedule 5.30.
there is no action. suit, proceeding or claim now pending with respect to the Company or any of
its Subsidiaries related to the Company's (or its predecessor's) prior bankruptcy proceedings.
All claims asserted by creditors of the Company (or its predecessor) in connection with the
Company's (or its predecessor's) prior bankruptcy proceedings have been either satisfied or
discharged and all securities of the Company to be distributed under the Company's (or its
predecessor's) plan of reorganization have been made.

Section 5.31. :'10 Other Representations or Warranties. Except for the
representations and warranties contained in this AJ1icle V. neither the Company nor any other
Person makes any other express or implied representation or warranty on behalf of the Company
with respect to the Company and its Subsidiaries.

ARTICLE VI.

REPRESE:'ITATlO:\'S A]\'D WARRANTIES OF PARENT A:'ID MERGER SUB.

Parent and Merger Sub hereby jointly and severally represent and warrant to the
Company as follows:

Section 6.1. Organization. Each of Parent and Merger Sub is a corporation or
limited liability company. duly organized. validly existing and in good standing under the laws
of the State of Delaware. and has all requisite power and authority to own its propenies and
assets and to conduct its businesses as now conducted.
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Section 6.2. Qualification to Do Business. Each of Parent and Merger Sub is
duly qualified to do business as a foreign corporation or limited liability company and is in good
standing in every jurisdiction in which the character of the properties owned or leased by it or the
nature of the business conducted by it makes such qualification necessary except where the
failure to be so qualified or in good standing would not have a Parent Material Adverse Effect.

Section 6.3. No Conflict or Violation. The execution, delivery and
performance by Parent and Merger Sub of this Agreement do not and will not (i) violate or
conflict with any provision of any Parent Organizational Documents or the organizational
documents of Merger Sub. (ii) violate any provision of law. or any order, judgment or decree of
any Governmental Entity. (iii) result in the creation or imposition of any Lien (other than any
Permined Lien) upon any of the assets. properties or rights of either Parent or Merger Sub or (iv)
violate or result in a breach of or constitute (with due notice or lapse of time or both) a default
under any material contract. agreement or instrument to which Parent or Merger Sub is a party or
by which it is are bound or to which any of its properties or assets is subject, except in ead case
\\ ith respect to clauses (iii) and (iv). for any such violations that would not have a Parent
Material Adverse Effect.

Section 6.4. Consents and Approvals. No consent, waiver, authorization or
approval of any Governmental Entity. and no declaration or notice to or filing or registration
with any Governmental Entity. is required in connection with the execution and delivery of this
Agreement by Parent or Merger Sub of their obligations hereunder, except for {i) the filing of
l\otification and Report Form under the HSR Act. (ii) the filing of the Registration Statement
\\ ith the SEC (iii) the consents. waivers. authorizations or approvals of any Governmental Entity
set forth on Schedule 6.4 and (iv) such consents. waivers. authorizations. approvals, declarations,
notices. filings or registrations. which if not obtained or made would not have, a Parent Material
Adverse Effect or prevent or materially delay the consummation of the transactions contempJaled
by this Agreement.

Section 6.5. Authorization and Validitv of Agreement. Parent and Merger
Sub have all requisite corporate or company power and authority to enter into this Agreement
and to carry out their respective obligations hereunder. The execution and delivery of this
Agreement and the performance of Parents and Merger Sub's obligations hereunder have been
duly authorized by all necessary corporate or company action of Parent and Merger Sub, and no
other corporate or company proceedings on the part of Parent and Merger Sub are necessary to
authorize such execution. delivery and performance. This Agreement has been duly executed by
Parent and \1erger Sub and. assuming due execution and delivery by the Company, shall
constitute their valid and binding obligation. enforceable against them in accordance with its
terms. subject to (i) the effect of bankruptcy. fraudulent conveyance. reorganization, moratorium
and other similar laws relating to or affecting the enforcement of creditors' rights generally, (ii)
general equitable principles (whether considered in a proceeding in equity or at law) and (iii) an
implied covenant of good faith and fair dealing.

Section 6.6. Capitalization and Related ~1atters.

(a) As of April] 3.2006. Parent's capital stock consists of (a) 1.5 billion
authorized shares of Parent Common Stock. 846.580.967 shares of which are outstanding and (b)
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10.000.000 authorized shares of preferred stock, par value $0.01 per share, none of which were
outstanding. Except as set forth on Schedule 6.6 hereto or in the Parent SEC Reports, as of April
13.2006. (i) neither Parent nor any of its Subsidiaries has outstanding any stock or other
securities convertible into or exchangeable for any shares of capital stock of Parent, any rights to
subscribe for or to purchase or any options for the purchase of, or any agreements providing for
the issuance (contingent or othenvise) of, or any calls, commitments or claims ofany other
character relating to the issuance of, any capital stock of Parent, or any stock or securities
convertible into or exchangeable for any capital stock of Parent other than those issued under
employee benefit plans of Parent: and (ii) neither Parent nor any of its Subsidiaries is subject to
any obligation (contingent or otherwise) to repurchase or otherwise acquire or retire any shares
of capital stock of Parent. All of the outstanding shares of Parent Common Stock have been duly
and validly issued and are fully paid and non-assessable. As of the Closing, the Aggregate Share
Consideration will be duly authorized and, upon issuance, sale and delivery as contemplated by
this Agreement. the Aggregate Share Consideration will be validly issued, fully paid and non
assessable securities of Parent.

(b) All of the outstanding membership interests of Merger Sub are owned of
record and beneficially by Parent. directly or indirectly.

Section 6.7. SEC Filings.

(a) Parent and its Subsidiaries have filed each report and definitive proxy
statement (together with all amendments thereof and supplements thereto) required to be filed by
Parent or any of its Subsidiaries pursuant to the Exchange Act with the SEC since January 1,
2005 (as such documents have since the time of their filing been amended or supplemented, the
"Parent SEC Reports'"). As of their respective dates, after giving effect to any amendments or
supplements thereto. the Parent SEC Reports (i) complied as to form in all material respects with
the requirements of the Exchange Act. and (ii) did not contain any untrue statement ofa material
fact or omit to state a material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they were made, not misleading.

(b) The audited consolidated financial statements and unaudited interim
consolidated financial statements (including. in each case. the notes. ifany. thereto) included in
the Parent SEC Reports complied as to form in all material respects with the published rules and
regulations of the SEC with respect thereto. were prepared in accordance with GAAP applied on
a consistent basis during the periods involved (except as may be indicated therein or in the notes
thereto and except with respect to unaudited statements as permitted by Form 10-Q ofthe SEC)
and fairly present (subject. in the case of the unaudited interim financial statements included
therein. to normal year-end adjustments and the absence ofcomplete footnotes) in all material
respects the consolidated financial position of Parent and its consolidated Subsidiaries as of the
respective dates thereof and the consolidated results of their operations and cash flows for the
respective periods then ended.

Section 6.8. No Brokers. No broker. finder or similar intermediary has acted
for or on behalf of. or is entitled to any broker's. finder's or similar fee or other commission from
Parent in connection with this Agreement or the transactions contemplated hereby other than
'\10rgan Stanley & Co. Jncorporated.
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Section 6.9. Sufficienev of Funds. Parent has and will have, at the Closing,
sufficient funds available to pay the Aggregate Cash Consideration.

Section 6.10. Tax Matters. Neither Parent nor any of its Subsidiaries, including
Merger Sub, has taken or agreed to take any action, or is aware of any fact or circumstance, that
would prevent the Merger from qualifYing as a reorganization within the meaning ofSection
368(a) of the Code.

Section 6.1 I. No Other Representations or Warranties. Except for the
rcpresentations and warranties contained in this Article VI, none of Parent, Merger Sub or any
other Person makes any other express or implied representation or warranty on behalfof Parent
or Merger Sub with respect to Parent and its Subsidiaries.

ARTICLE VII.

COVENA,"ITS OF THE COMPANY.

The Company hereby covenants as follows:

Section 7.1. Conduct of Business Before the Closing Date.

(a) Without the prior written consent of Parent, between the date hereof and
the Closing Date. the Company shall not. and shall not permit its Subsidiaries to, except as
required or expressly permitted pursuant to the terms hereof:

(i) make any material change in the conduct of its businesses or enter
into any transaction other than in the. ordinary course of business and consistent
with past practices:

(ii) make any change in any of its organizational documents; issue any
additional shares of capital stock (other than upon the exercise 'ofwarrants to
purchase shares of Company Common Stock outstanding on the date hereof,
membership interests or partnership interests or other equity securities or grant
any opt ion. warrant or right to acquire any capital stock. membership interests or
pa'1nership interests or other equity securities or issue any security conve.1ible
into or exchangeable for such securities or alter in any way any its outstanding
securities or make any change in outstanding shares of capital stock. membership
interests or partnership interests or other ownership interests or its capitalization,
whether b) reason of a reclassification. recapitalization. stock split or
combination. exchange or readjustment of shares. stock dividend or otherwise;

(iii) make any sale. assignment. transfer. abandonment. sublease.
assignment or other conveyance of its assets. Company Property or rights or any
paJ1thereof. including granting or entering into any IRUs. other than dispositions
"fworn-out or obsolete equipment for fair or reasonable value in the ordinary
course of business and consistent \V ith past practice:
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(iv) subject any of its assets, properties or rights or any part thereof. to
any Lien or suffer such to exist other than Permitted Liens:

(v) redeem, retire. purchase or otherwise acquire, directly or indirectly,
any shares of the capital stock, membership interests or partnership interests or
other ownership interests of the Company and its Subsidiaries or declare, set aside
or pay any dividends or other distribution in respect of such shares or interests:

(vi) acquire, lease or sublease any material assets, raw materials or
properties (including any real property), or enter into any other transaction, other
than in the ordinary course of business and consistent with past practice;

(vii) enter into any new (or amend any existing to increase benefits)
employee benefit plan, program or arrangement or any new (or amend any
existing to increase benefits) employment, severance, change of control or
consulting agreement. grant any general increase in the compensation ofofficers
or employees (including any such increase pursuant to any bonus. pension,
profit-sharing or other plan or commitment) or grant any increase in the
compensation payable or to become payable to any employee, except as otherwise
provided pursuant to the terms of any plan or agreement. as required by law, to
the extent necessary to avoid imposition of any taxes under Section 409A or
Section 4999 of the Code and for increases in compensation to employees in
accordance with pre-existing contractual provisions and/or consistent with past
practice:

(viii) contractually commit to make capital expenditures for any post
Closing period in excess of $20.000.000 in the aggregate:

(ix) pay. lend or advance any amount to, or sell. transfer or lease any
properties or assets to. or enter into any agreement or arrangement with, any of its
Affiliates:

(x) fail to keep in full force and effect insurance comparable in amount
and scope to coverage maintained:

(xi) make any change in any method of accounting or accounting
principle, method. estimate or practice except for any such change required by
reason of a concurrent change in GAAP. or write off as uncollectible any accounts
receivable except in the ordinary course of business and consistent with past
practice;

(xii) make or change any material Tax election. change an annual
accounting period. adopt or change any accounting method. file any amended Tax
Return. enter into any closing agreement. senle any material Tax claim or
assessment relating to the Company or any of its Subsidiaries. surrender any right
to claim a material refund of Taxes. consent to any extension or waiver of the
limitation period applicable 10 any Tax claim or assessment relating to the
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Company or any of its Subsidiaries. or take any other similar action relating to the
filing of any material Tax Return or the payment of any material Tax;

(xiii) settle. release or forgive any material claim or litigation or waive
any right thereto which has not been properly reserved on the books of the
Company or its Subsidiaries;

(xiv) make, enter into, modi/)', amend in any manner that would be
reasonably expected to have an adverse effect on the Company and its
Subsidiaries, taken as a whole, or terminate, or waive any right or remedy under,
any Contract. bid or expenditure, where such Contract, bid or expenditure is for a
Contract entailing payments in excess of $500,000;

(xv) lend money to any Person or incur or guarantee any indebtedness
for borrowed money or enter into any capital lease obligation, except for
borrowings in the ordinary course of business and consistent with past practice
under the Company" s existing lines of credit not to exceed $15,000,000 in the
aggregate outstanding at anyone time above the amount outstanding thereunder
as of the date hereof and in connection with capital leases in an amount not to
exceed $2.000.000 in the aggregate outstanding at anyone time above .the
aggregate amount outstanding under the Company's capital leases as of the date
hereof: or

(xvi) commit to do any of the foregoing.

(b) From and after the date hereof and until the Closing Date, the Company
shall and shall cause its Subsidiaries to:

(i) continue to maintain. in all material respects, its assets, properties,
rights and operations in accordance with present practice in a condition suitable
for their current use:

(ii) file. when due or required, all material Tax Returns and other
material reports required to be filed and pay when due all material Taxes lawfully
levied or assessed against it. unless the validity thereof is contested in good faith
and by appropriate proceedings diligently conducted:

(iii) continue to conduct its business in the ordinary course and
consistent "ith past practice:

(iv) keep its books of account. files and records in the ordinary course
and in accordance with existing practice:

(v) use commercially reasonable efforts to preserve intact its
operations. organization and reputation. keep available the services of its present
officers and key emplo~ ees and preserve the goodwill and business relationships
of its customers: and
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(vi) use commercially reasonable efforts to continue to spend the
amounts under the Vendor Contracts at rates and consistent with past practice and
in a manner that will ensure that no penalty or shortfall payment will be assessed
against the Company or its Subsidiaries during the 12 months after the Closing.

Section 7.2. Consents and Approvals. The Company shall, and shall cause its
Subsidiaries to. (a) use its commercially reasonable efforts to obtain all necessary material
consents, waivers, authorizations and approvals of all Governmental Entities, and of all other
Persons, required in connection with the execution, delivery and performance by the Company of
this Agreement, and (b) diligently assist and cooperate with Parent and Merger Sub in preparing
and filing all documents required to be submined by Parent and Merger Sub to any
Governmental Entities, in connection with such transactions and in obtaining any governmental
consents. waivers, authorizations or approvals which may be required to be obtained by Parent
and Merger Sub in connection with such transactions (which assistance and cooperation shall
include, without limitation, timely furnishing to Parent and Merger Sub all information
concerning the Company and is Subsidiaries that counsel to Parent determines is required to be
included in such documents or would be helpful in obtaining such required consent, waiver,
authorization or approval).

Section 7.3. Access to Properties and Records. The Company shall, and shall
cause its Subsidiaries to, afford to Parent. and to the accountants, counsel and representatives of
Parent, reasonable access (subject to restrictions imposed by law) during normal business hours
throughout the period prior to the Closing Date (or the earlier termination of this Agreement
pursuant to Article XIII hereof) to all personnel, properties, books, contracts, commitments and
files and records (including, but not limited to, Tax Returns, correspondence with accountants)
and all other records or work papers relating to Taxes and Tax Returns ofthe Company and,
during such period, shall furnish promptly to Parent all other information concerning its
business. properties and personnel as Parent may reasonably request. provided that no
investigation or receipt of information pursuant to this Section 7.3 shall qualiJY any
representation or warranty of the Company or the conditions to the obligations of Parent and
Merger Sub.

Section 7.4. :"egotiations. From and after the date hereof and until the earlier
to occur of the Closing Date or the termination of this Agreement pursuant 10 Article XIII hereof,
the Company shall not. and shall not permit or cause any of its Subsidiaries, the officers and
directors of the Company, Affiliates or any Persons acting on behalf of the Company or any its
Subsidiaries to. directly or indirectly. encourage. solicit. engage in discussions or negotiations
with. or provide any information to. any Person or group (other than Parent or its representatives)
concerning any merger. sale of substantial assets. purchase or sale of shares of capital stock.
membership interests or partnership interests or similar transaction involving the Company or its
Subsidiaries or any other transaction inconsistent with the transactions contemplated hereby.
The Company shall promptly communicate to Parent any inquiries or communications
concerning any such transaction which the Company or its Subsidiaries may receive or of which
the Company or its Subsidiaries may become aware.

Section 7.5. :\1ccting of or Written Consent of Stockholders of the
Companv. Following the execution of this Agreement. the Company shall promptly take all
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action necessary in accordance with the DGCL and the Company Organizational Documents, for
the purpose of approving this Agreement and the transactions contemplated hereby, to convene a
meeting of the Company's securityholders or to obtain the consent of the Company's
securityholders by wrinen action in lieu of a meeting.

Section 7.6. Reasonable Best Efforts. Upon the terms and subject to the
conditions of this Agreement, the Company shall, and shall cause its Subsidiaries to, use its and
their reasonable best efforts to take. or cause to be taken, all action, and to do, or cause to be
done. all things necessary. proper or advisable consistent with applicable law to consummate and
make effective in the most expeditious manner practicable the transactions contemplated hereby.
In addition. upon the prior written request of Parent, the Company shall prepare and deliver
prepayment notices with respect to the prepayment of certain outstanding indebtedness of the
Company as specified in such Parent request on and as of the Effective Date.

Section 7.7. Notice of Breach. From and after the date hereofand until the
earlier to occur of the Closing Date or the termination of this Agreement pursuant to Article XIII
hereof. the Company shall promptly give written notice with particularity upon having
Knowledge of any maner that may constitute a breach of any representation, warranty,
agreement or covenant contained in this Agreement.

Section 7.8. Drag-Along Notice. The Company shall cause a written notice
(the "Drag-Along Notice") to be delivered, promptly after the date hereof; by Stockholders
owning at least 51 % of the issued and outstanding Company Common Stock to all other holders
of Company Common Stock or securities exercisable for Company Common Stock in
accordance with Section 7.7 of the Amended and Restated Certificate oflncorporation of the
Company. The Company shall take all other actions necessary to cause the Company Warrants
not exercised prior 10 the Effective Time to be cancelled upon the Effective Time.

Section 7.9. Affiliate Letter. The Company shall deliver on the date hereof a
letter to Parent identifying all persons who. to the Knowledge of the Company, are "affiliates" of
the Company for purposes of Rule J45 under the Securities Act.

ARTICLE VIII.

COVE;-\ANTS 01' PARE;-\T A;-\D MERGER SUB.

Section 8.1. Consents and Appro\"als. Parent shall (a) use commercially
reasonable efforts to obtain all necessary consents. waivers. authorizations and approvals of all
Governmental Entities. including. but not limited to. SEC declaring effective the Registration
Statement. and of all other Persons. required in connection with the execution, delivery and
performance by Parent of this Agreement. (b) not enter into. or permit any of its Subsidiaries to
enter into. any other acquisition transaction that" ould materially impede or delay obtaining sud
consents and (c) diligently assist and cooperate with the Company in preparing and filing all
documents required 10 be submined by the Company to any Governmental Entities. in
connection with such transactions and in obtaining any governmental consents. waivers.
authorizations or approvals" hich may be required to be obtained by the Company in connection
"ith such transactions (which assistance and cooperation shall include. without limitation. timely
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furnishing to the Company all infonnation concerning Parent that counsel to the Company
determines is required to be included in such documents or would be helpful in obtaining such
required consent. waiver. authorization or approval). Notwithstanding anything herein to the
contrary. Parent shall not be required to agree to any terms, conditions, modifications with
respect to obtaining any consents, permits, waivers, approvals, authorizations or orders in
connection with the Merger or the consummation of the transactions contemplated by this
Agreement that would result in, or would reasonably likely to result in, either individually or in
the aggregate, (i) a material adverse effect on the business or operations of the Company and its
Subsidiaries. taken as a whole, or Parent and its Subsidiaries, taken as a whole (assuming Parent
is the size of the Company and its Subsidiaries, taken as a whole), or (ii) Parent, the Company or
any of their respective Subsidiaries having to cease, sell or otherwise dispose of any assets of
business (including the requirement that any such assets or businesses be held separate).

Section 8.2. Employee Benefits.

(a) On and following the Closing, Parent shalL or will cause the Surviving
Company to maintain, without interruption, employee benefit plans, programs and policies and
fringe benefits that will provide benefits to the employees of Company and its Subsidiaries who
continue their employment with the Surviving Company or who become employees of Parent or
any subsidiary of Parent ("Continuin£ EmploYees") that are, in the aggregate, not less favorable
than those currently provided to such employees by the Company and its Subsidiaries.
Continuing Employees shall be given credit for all service with the Company and its Subsidiaries
(and their respective predecessors) (or service credited by the Company and its Subsidiaries for
similar plans. programs or policies) under all employee benefit and fi'inge benefit plans,
programs and policies of the Parent or its affiliates in which they become participants for
purposes of eligibility, vesting and level of benefits (except to the extent such service credit will
result in benefit accrual under any defined benefit pension plans or otherwise result in a
duplication of benefits) .

(b) lfa Continuing Employee becomes eligible to participate in any medical,
dental or health plan of the Parent or any of its affiliates, Parent shall cause such plan to (A)
\\aive any preexisting condition limitations for conditions covered under the applicable medical,
health or dental plans of the Company (the "CompanY Welfare Plans") and (8) honor any
deductible and out-of-pocket expenses incurred such employee and his or her beneficiaries under
the Company Welfare Plans during the portion of the applicable plan year preceding the Closing.
If such Continuing Employee becomes eligible to participate in a group term life insurance plan
maintained by the Parent or any of its affiliates. Parent shall cause such plan to waive any
medical certification for such employee up to the amount of coverage the employee had under
the life insurance plan of the Company.

(c) Except as provided in this Section 8.2. nothing in this Agreement shall
lim it or restrict the right of Parent or any of its Subsidiaries to modify. amend, tenninate or
establish employee benefit plans or arrangements. in whole or in part, at any time after the
Effective Date.

(dl No provision of this Section 8.2 shall create any third party beneficiary
rights in any Continuing Employee or any current or fonner director or consultant of the
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Company or its Subsidiaries located in the United States in respect of continued employment (or
resumed employment) or any other matter.

Section 8.3. Reasonable Best Efforts. Upon the terms and subject to the
conditions of this Agreement each of Parent and Merger Sub shall use its reasonable best efforts
to take, or cause to be taken, all action, and to do, or cause to be done, all things necessary,
proper or advisable consistent with applicable law to consummate and make effective in the I1Klst
expeditious manner practicable the transactions contemplated hereby,

Section 8.4. Indemnification Continuation.

(a) For purposes of this Section 804. (i) "Indemnified Person" shall mean any
person who is now, or has been at any time prior to the Effective Date. an officer or director of
the Company or who was serving at the request of the Company as an officer or director of
another corporation. joint venture or other enterprise. and can provide evidence thereof to Parent
acceptable to Parent in its sale discretion and (ii) "Proceeding" shall mean any claim, action, suit,
proceeding or investigation.

(b) From and after the Effective Date, Parent shall, or Parent shall cause the
Surviving Company. to provide indemnification to each Indemnified Person to the same extent
and under similar conditions and procedures as such Indemnified Person is entitled on the date
hereof in connection with any Proceeding based directly or indirectly (in whole or in part) on, or
arising directly or indirectly (in whole or in part) out of, the fact that such Indemnified Person is
or was an officer or director of the Company. or is Dr was serving at the request of the Company
as an officer or director of another corporation. joint venture or other enterprise or general
pal1ner of any partnership or a trustee of any trust. whether pertaining to any maner arising
before or after the Effective Date. An Indemnified Person shall repay the Surviving Company
for any expenses incurred by Surviving Company in connection with the indemnification of such
Indemnified Person pursuant to this Section 804 if it is ultimately be determined that such
Indemnified Person did not meet the standard of conduct necessary for indemnification by the
Surviving Company.

(c) Parent shall. or shall cause the Surviving Company to, provide or maintain
in effect for six years from the Effective Date (the "Tail Period"). through the purchase of run
off coverage or otherwise. directors' and officers' liability insurance covering the Indemnified
Persons who are covered by the directors' and officers' liability insurance policy provided for
directors and officers of the Company and its Subsidiaries as of the date hereof(the "Existing
Policv") on terms (other than with respect to minimum aggregate limits of liability for directors'
and officers' liability insurance coverage) comparable to the Existing Policy and such coverage
shall contain minimum aggregate limits ofliabiJity for directors' and officers' liability insurance
for the Indemnified Persons of at least $25.000,000 and deductibles no larger than those
customar) for such t) pe of insurance coverage: provided. however, that in no event shall the
Surviving Company be required to expend in excess of I50% thereof in aggregate premiums for
such insurance coverage with respect to the Tail Period. and if the premiums of such insurance
coverage exceed such amount. the Surviving Company shall be obligated to maintain or obtain a
policy with the greatest coverage available for a cost not exceeding such amount.

40



DefinitiveAgreemenUAsSigned)30 4 06.doc

(d) The provisions of this Section 8.4 shall survive the consummation of the
Merger for a period of six years and are expressly intended to benefit each of the Indemnified
Persons: provided, however. that in the event that any claim or claims for indemnification are
asserted or made within such six-year period, all rights to indemnification in respect of any such
claim or claims shall continue until disposition of any and all such claims.

ARTICLE IX.

ADDITIONAL COVENAJ"'TS OF THE PARTIES.

Section 9.1. Consummation of the Merger. Parent shall cause Merger Sub to
perform all of its obligations in connection with this Agreement

Section 9.2. Registration Statement.

(a) Within thirty (30) days of the date hereof. Parent shall prepare and file
with the SEC a registration statement and information statement on FOlm S-4 (together with all
amendments and supplements thereto, the "Reeistration StatemenC), in connection with the
registration under the Securities Act of (i) the Aggregate Share Consideration to be issued to the
Stockholders and Warrantholders pursuant to the Merger and (ii) the resale of the portion of the
Aggregate Share Consideration received in the Merger by the Stockholders set forth on Schedule
9.2. The Registration Statement shall contain a resale prospectus for the benefit of such
Stockholders of the Company as selling stockholders. Each of Parent and the Company shall
promptly furnish all information concerning itself (including, without limitation, opinions of
counsel with rcspect to the tax disclosure contained therein or as to the matters described in Item
60 I(b)(5) of Regulation S-K under the Securities Act) as the other may reasonably request in
connection with such actions and the preparation of the Registration Statement The Company
shall use commercially reasonable efforts to cause each Stockholder to furnish all information
concerning itself as Parent may reasonably request in connection with the preparation of the
Registration Statement. Parent shall use commercially reasonable eff0l1s to cause the
Registration Statement to become effective as promptly as practicable after filing thereof Parent
shall use reasonable best efforts to prepare and file with the SEC such amendments and
supplements to the Registration Statement and the resale prospectus used in connection therewith
as may be necessary to keep the Registration Statement effective and free from any material
misstatement or omission to state a material fact Parent shall keep the Registration Statement
effective until the earlier of one year after the Effective Date or the final sale by the selling
stockholders of aII shares of Parent Common Stock registered on the Registration Statement. but
in any event at least so long as is necessary to consummate the Merger.

(b) Parent shall make. and the Company shall cooperate in. all necessary
filings with respect to the Merger and the transactions contemplated thereby under the Securities
Act and applicable state securities and "blue sky" laws. Parent will advise the Company.
promptly after it receives notice thereof. of oral or written comments by the SEC with respect to
the Registration Statement of the time at which the Registration Statement has become effective
or any supplement or amendment has been filed. of the issuance of any stop order. of the
suspension of the qualification of the Aggregate Share Consideration issuable in connection with
the Merger for offering or sale in any jurisdiction. or of any request by the SEC for amendment
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10 the Registration Statement or comments thereon and responses thereto or requests by the SEC
for additional information. Parent will provide the Company with copies ofany comments to the
Registration Statement received from the SEC and shall consult with the company in connection
with the preparation of written responses to such comments.

(c) The information supplied by Parent for inclusion in the Registration
Statement shall not, at the time the Registration Statement is declared effective, contain any
untrue statement of a material fact or fail to state any material fact required to be stated therein or
necessary in order to make the statements therein. in light of the circumstances under which they
were made, not misleading. The information supplied by the Company for inclusion in the
Registration Statement shall not, at the time the Registration Statement is declared effective,
contain any untrue statement of a material fact or fail to state any material fact required to be
stated therein or necessary in order to make the statements therein, in light oftbe circumstances
under which they were made, not misleading. If, at any time prior to the Efrective Date, Parent
or the Company should discover any information relating to either party, or any of their
respective Affiliates, directors or officers. that should be set fOlth in an amendment or
supplement to the Registration Statement so that it would not include any misstatement of a
material fact or omit to state any material fact necessary to make the statements therein, in light
of the circumstances under which they were made. not misleading, the party that discovers such
information shall promptly notify the other party and an appropriate amendment or supplement
describing such information shall be promptly filed with the SEC.

(d) Parent shall use all reasonable best efforts to cause shares of Parent
Common Stock representing the Aggregate Share Consideration to be approved for quotation or
listing. as the case may be. on the Nasdaq National Market System (or any successor inter-dealer
quotation system or stock exchange thereto) subject to official notice of issuance.

Section 9.3. Confidentiality. The Parties shall comply with, and shall cause
their respective officers, directors. employees, accountants. consuliants, legal counsel, advisors,
agents and other representatives to comply with. all of their respective obligations under that
certain Confidentiality Agreement. dated January 23. 2006 (the "Confidentiality Agreement"),
between the Company and Parent.

Section 9.4. Reorganization.

(a) The Panies intend that the Merger qualify as a reorganization within the
meaning of Section 368(a) of the Code and will repon it as such for federal. state and local
income tax purposes. None of the Panies will knowingly take any action or fail to take any
action. which action or failure to act would cause the Merger 10 fail to qualify as a reorganization
within the meaning of Section 368(a) of the Code and the regulations promulgated thereunder.

(b) Each of the Company and Parent shall use its reasonable best efforts to
provide the officers' certificates and to obtain the opinions referred to in Sections I 1.6 and 12. J I
hereto. respectively.
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